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TS Txh 3 AAIT-3MT & AT STHE HLAT § QT 95 TH <20 5 i 2erreafy 9 sam ¢ geg
SrfErenTLY T Srdler SreraT TEIETor Siaee Woqd 6 96T §, ST (3 TF oeer 5 f9eg gr gehdT 3l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

AT TR T [ALETT e -

Revision application to Government of India:

(1) = ScITe (o ATANAH, 1994 FY &R Iqq 1= aaq1g T HIHAT F I H YAI<H gRT A
IU-LTRT 3 T Y=g o favid IO raed el afud, IR TR, O w3y, Teed [9,
=l /e, St €7 W=, 99 76, 75 Rew: 110001 i & ST =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 1ibid : -

(@) AR wrer g % Avaer § s YA g g & R Ao TR AT e ey § At
TUETITE & TEY WUSTTR § WTer & S(7a §U A0 #, a7 ffl woemTm 7 soete =g =g el wrear &
77 et Woe TR & g 9Ter Y iR & SR gs 3l

In case of any loss of goods where the loss occur in transit from a factory to a
warechouse or to another factory or from- one Warehou se to another during the course of
processing of the goods in a xyarehouse or ‘1n storage whether in a factory or in a
warehouse.




(@) W 3 avex Pl g ar oo § et wrer wx o e % @Rt T IULT ok &g A U
SeaTer 9o 3 Tre ¥ Arae § S WK 3 age Rt Ty v e # fAaifew &

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M AR g F AT g AT S 3 STeR (Fomer A7 s ) et e s are 8

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(o) ST SeaTe ST SeuTe e AT % forg ST SgE FRT A g g S U Aneer S w6
o=T TF R 3 qaTeh og<h, el % FIRT UG 97 99 IR 47 AT ¥ o afaiead (7 2) 1998 gy
109 gRT FAgwh Y. T Tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2) e geared e (erdten) Fremmes, 2001 & fEw 9 F savia AR o dear g¢-8 § ar
St &, SToa emeer 3 aia sreyr TSe fRte O o wTer 3 ey e-emser T erdier Areer & ai-al Tiadl
F T ST aAreeT Rt ST STIR T S9 €1 @TaT § &7 ged o1 & eiqvia 8y 35-3 § MeiRa & &
YATETH & G o AT EA-6 =TT i T o g1 A112

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months {rom the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS MmeeT & 919 SIEl Gy I6H TF 97§94 AT S T gral ®94 200/ - B qEar @t
ST 1T STg! HerUhH U o & SATaT gl af 1000/ - &I 6 qrarT i ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT Yo, Fra ST Lo T QAT &< e =marieraor & gid srdier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el STt ges aTtertaad, 1944 it oy 35-e1/35-3 & siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2)  IoRTed TR=ee | aaTg AT & rerrar i ardier, erfier 3 areer & T 9ok, Frata Seare

7 T TR ardie T ey (Rede) it ufsm &ty fifar, srgwerare ¥ 2nd q7e, Tgare
o
W, T, FIREN, gHadI-3800041

To the west regional bench of Customs, Excisc & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, Rs.5,000/- and Rs.10,000/- where amount-ef duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and aboyé:50-Lag ¢
draflt in favour of Asstt. Registar of a}fr ch:of any;hominate public scctor bank of the
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3)  afs 59 ATeer & o er ST T WHTSST ZIaT g AT Ideh § AG & (71T e T AT SqIYh
&7 R STTAT AR 0 @2 & i g T 36 forat 9t s & =y 5 forg ot fa endiefiy =materensor
1 T ACTe IT Feaid TR T e BTG [ohaT STaT g |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs {ee of Rs.100/- for each.

(4) =TI o S HAT 1970 IAT HOITET T Sl -1 o Sca (HETa [ohT SIqar St eded
IT YA FATTRATT oA ITTEeT & Seer # & Tede ! T TR & 6.50 U &7 -4y o [&he
FAT AT AT1RT |

One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) 3T % weTeq wrHet! s A s grer fRewt it & oft ear st R Strar & S owar
S[e, Heald TR [ Qd FaTehs Td e 14 =ArTiee (Friae) Faq, 1982 # AiRa gl
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  WIT (e, Frald SIS [ Td JATHS AU [ AT &R (Red) Wk it erdiedT s Jroer o
F4e7q T (Demand) T & (Penalty) T 10% T& STHT HAT AT gl ZrAiler, ATdHa« & ST 10
FUE FEUI%Q’I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)
FHeele ITATE (oo SfIX WaTSHT o SIald, AT QT &aed &l 71T (Duty Demanded)

(7) @< (Section) 11D % dga et is;

(8) foraT Trera ¥de hise At A,

(9) Trae Hise Mawt % fFaw 6 % aga <7 T

ag & orT e ordfier § uger g9 ST gerer § erdier ariee A % g g& o o e
AT

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(vi) amount determined under Section 11 D;
(viii) amount of erroneous Cenvat Credit taken;
(ix) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T AL F T AqTe STfRreRor 3 wHer et o AaT e AT wve faaria gy v ai R Ty
[ ¥ 10% T T A rgt Faer ave Fantd & a7 s & 10% T o7 Y ST TRl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone isin dispute.”

LU N T,
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ORDER IN APPEAL

M/s. Shri Krishna Travels, 1, City Mahal Complex, Bharwadi to Golwadi Road,
Viramgam-382150 (hereinafter referred to as 'the appellant’) have filed the present
appeal against the Order-in-Original No. 83/DC/D/VM/22-23 dated 10.02.2023 passed by
the Deputy Commissioner, Central GST, Division-IIl, Ahmedabad North (hereinafter
referred to as 'the adjudicating authority). The appellant was holdlng Service Tax
Reglstratlon No. AQFPJ5583JSDO001.

2.1 The facts of the case, are that on the basis of the data received from the Central
Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant has
shown substantial income from sale of services in ITR/P&L account and on which service
tax was not paid. The appellant also did not file any ST-3 returns for the said period,
therefore they were asked to submit the documents in support of such non-payment. The
appellant however failed to submit any details/documents justifying such non-payment.
Therefore, the income of Rs.1,46,83,872/- reflected in the ITR/P&L account was considered
as a taxable income and tax liability of Rs.22,02,581/- was computed for the F.Y. 2016-17.
The details of the income are furnished below;

Table-A
EY. Value as | Value as | Differential | Service | Service Tax
perITR per  ST-3| Value tax rate | fiapility
Return
2016-17 1,46,83,872/- 0/- 1,46,83,872/- 15% 22,02,581/-

2.2 Accordingly, a SCN bearing No. Ill/SC/AC/Krishnabenjaiswal/185/2021-22 dated
21.10.2021 was issued to the appellant proposing recovery of service tax amount of
Rs.22,02,581/- along with interest under Section 73(1) and Section 75 of the Finance Act,
1994, respectively. Imposition of penalties under Section 77(1), Section 77(2) & Section
78 of the Finance Act, 1994 were also proposed.

2.3 The said SCN was adjudicated vide impugned order wherein the service demand
Rs.22,02,581/- was confirmed alongwith interest. Penalty of Rs.10,000/- each was imposed
under Section 77(1) & 77(2) and penalty of Rs.22,02,581/- was also imposed under Section
78.

3. Being aggrieved with the impugned orders passed by the adjudicating authority,
the appellant have preferred the above listed two appeals on the grounds elaborated
below;

> The appellant has been providing taxable services under the category of “Rent a
Cab Service" and were registered with service tax department under STC
No.AQFPJ5583JSD001.

> The appellant is a dealer registered under the Finance Act, holding above stated
registration number and providing Rent-a-Cab service. T

sefvices of the

appellant is covered under 100% reverse charge mechanl/rb@tﬁhe‘ 0 Vite receiver
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service receiver ha; already paid the taxes, which the adjudicating authority has
failed to consider while issuing the demand order.

> The adjudicating authority has determined the total turnover of sales as taxable
sales and determined the total tax liability of Rs.22,02,581/- without following the
principles of natural justice. The personal hearing letters were never communicated
to the appellant.

> Suppression cannot be invoked as all the relevant details were in the knowledge of
the department. Mere difference in gross value noticed on comparing the values
of ITR & STR cannot be a ground for invoking suppression. The demand has been
issued without investigating the difference hence such data needs to be quashed.
The relied on various case-laws in support of their argument.

o M/s. Amrish Rameshchandra Shah V/s. UQI- (TS- 77-HC-2021 Bom ST)
o Sharma Fabricators & Erectors Pvt.-Ltd.[2017 (5) G.S.T.L. 96 (Tri. - All.)],
o Kush Constructions v/s.CGST NACIN 2019(24) GSTL 606 (Tri. - All)

4. Personal hearing in the appeals matter was held on 13.05.2024 through virtual
mode. Shri Arpit Shah, Chartered Accountant appeared for personal hearing on behalf of
the appellant. He informed that the appellant was providing Rent-a-Cab service to
Corporate clients who are liable to pay under RCM. Hence, there is no liability on the
clients.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the appeal memorandum as well as the submissions made at the time of personal
hearing and the documents available on record. The issue to be decided in the present
appeal is whether the service tax demand amounting to Rs.22,02,581/- confirmed
alongwith interest, and penalties vide the impugned order passed by the adjudicating
authority in the facts and circumstances of the case is legal and proper or otherwise. The
demand pertains to the period F.Y. 2016-17.

5.1 Interms of clause (v) of Notification No.30/2012-ST dated 20.6.2012, any services
provided or agreed to be provided by way of renting of a motor vehicle designed to carry
passengers to any person who is not in the similar line of business or supply of manpower
for any purpose or service portion in execution of works contract by any individual, Hindu
Undivided Family or partnership firm, whether registered or not, including association of
persons, located in the taxable territory to a business entity registered as body corporate,
located in the taxable territory, then the liability to pay tax in as under;

kYA Description of a service Percentage of| Perceniage  of
No. service iax| service fax
payable by the|payable by the
person providing | person receiving
service the service

.\q‘,\

g S

N

7. |(a) inrespect of services provided Nif 100%
or agreed to be provided by way of| .
renting of a motor vehicle

Al
Vigqvaad

)
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&
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designed to carry passengers on
abated value to any person who is
not engaged in the similar line of
business

(b) in respect of services provided 60% 40%
or agreed to be provided by way of|
renting of a motor vehicle
designed to carry passengers on
non-abated value to any person
who is not engaged in the similar
line of business

5.2 The appellant, a proprietary firm has provided services by way of renting of motor
vehicle (Bus/Mini Ace Jip) to M/s. Electrotherm (India) Ltd. & M/s. Jindal Saw Ltd, which
are body corporates. They also submitted Form-26AS filed for the F.Y. 2016-17 and sample
invoices issued during the said year. As per Form-26AS, the appellant has rendered
services amounting to Rs.35,14,290/- & Rs.1,11,69,582/- to M/s. Electrotherm (India) Ltd.
& M/s. Jindal Saw Ltd respectively. They also submitted a declaration dated 08.08.2023,
issued by M/s. Jindal Saw Ltd, wherein the service recipient has confirmed that they have
received the services from the appellant and have discharged the service tax under RCM
on the taxable value of Rs.35,14,290/-. Further, all the invoices issued by the appellant
also mentions that the liability to pay taxes shall be on the service recipient.

5.3 Interms of Sr. No. 7(a) of Notification N0.30/2012-ST dated 20.6.2012, I find that
100% liability to pay service tax shall be on the service recipient and not on the service
provider, if the service is provided on abated value to a person who is not engaged in
similar line of business. Further, Notification No.26/2012-ST dated 20.06.2012, exempts
the taxable value which is in excess of 40% of the value. So, service tax has to be deposited
with the department by service recipient @ 14.5% on 40% of the Invoice value, if the
service provider has not availed Cenvat credit on inputs, capital goods an input services
used for providing the taxable services under CCR, 2004. Relevant text of the notification
is reproduced below;

TABLE
SI.No. | Description of taxable |Percent- Conditions
service age
1) 2) 3) 4
9 Renting of any motor 40 CENVAT credit on inputs, capital
vehicle designed to carry goods and input services, used for
passengers providing the taxable service, has
not been taken under the
provisions of the CENVAT Credit
Rules, 2004.

5.4  The appellant has submitted Form-3CD filed under Income tax Act, 1961, wherein
under MODVAT availed column they have shown ‘0’ which shows that no CENVAT credit
has been availed by the appellant. Hence, I find that the appe laqt~ as provided services

under abated value and ’cherefore in terms of Sr.no. 7 (a) of\l\L@' i
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5.5  Accordingly, I find that the service tax demand of Rs.22,02,581/- is legally not
sustainable.

6. When there is no demand, question of recovering the interest and imposition of
penalty does not arise.

7. In light of above discussion and findings, I set-aside the impugned order.

8.  3rdierhdl q@RT gof I a5 e & IR 390ea ally @ fRar arar g1

The appeal filed by the appellant stands disposed of in above terms.

C
(FATeTdG SieT)
3 cI(3rdTew)
Date0.5.2024
Attested
5
(@1 IR
arefieren (ardied)
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To,

M/s. Shri Krishna Travels, - Appellant
1, City Mahal Complex,

Bharwadi to Golwadi Road,

Viramgam-382150

The Deputy Commissioner - Respondent
CGST, Division-III,
Ahmedabad North,

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.
(For uploading the OIA)
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